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No. 923.

IN THE

UNITED STATES CIRCUIT COURT OF APPEALS,

For The Ninth Circuit.

LENA WALTON and L. H. FRENCH,

Plaintiffs in error,

vs.

WILD GOOSE MINING AND TRADK
COMPANY, A Corporation,

Defendant in error.

BRIEF OF DEFENDANT IN ERROR.

STATEMENT OF THE CASE.

This is an action in ejectment brought by plaintiff in

the Court below, defendant in error here, to recover pos-

session of a certain placer mining claim situated on Ophir

Creek in the present Council City Recording District, in

Northwestern Alaska, Judgment was rendered for the

plaintitf below, without damages for the use and detention

of the land in controversy, from which judgment defend-

ants in the Court below have sued out this writ of error.

The principal facts as disclosed by the record are that

on May 11th, 1898, Capt. E. S. Walker of the United



States Army, on leave of absence, left St. Michaels in

Xorthwestern Alaska, ascending Opliir Creek on the

25th of the same month ; and ascertaining the upper end

of Claim No. 18 above discovery by pacing 1500 feet up-

stream from the initial stake of that claim, where the notice

of its location was posted, he located Claim No.

19, the premises in dispute, which appears to

have been hitherto vacant, unappropriated land of

the public domain, by erecting a location stake on the

upper end line of Claim No. 18, forming the lower end

line of the claim in controversy, and there set up his loca-

tion notice. One of the members of his j^arty thereupon

stepped oif 1500 paces further up the creek from the

initial stake of the claim thus located, and thereby deter-

mining where the upper end line of that claim was situ-

ated, proceeded to locate the adjacent claim up stream

known as Claim No. 20 above discovery (Trans, p. 63).

Excei)t Kittelson's claim, no claim on the creek had at

that time any corner stakes, to Walker's knowledge, and

the latter followed the general custom prevalent there in

locating his claim (Trans, pp. G4, 69). Thereafter on

his return to St. Michaels he had his certificate of loca-

tion recorded when the recorder of the mining district in

which the claim was situated reached there from Nome
wnth his records (Trans, pp. 64-66), although it is not in

evidence that any local rule required it. In August of

the same year Walker revisited a portion of Ophir Creek,

in order to have his claim prospected and corner staked

(Trans, p. 69), and he then made arrangements with two

men, Blake and Melsing, to put up the corner stakes,

which Melsing did (Trans, pp. 112, 114, 151, 158, 76, 77,
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79). In 1899 Capt. Walker sent a man named Stansell to

prospect the claim and do the necessary assessment work

thereon, which the latter did, and found good surface pros-

l)ects there, though insufficient in his opinion to pay for

the assessment work (Trans, pp. 117-119). MacDonald

also, at Walker's request, prospected the claim, and Louis

Lane and Capt. Ferguson were likewise authorized in

July, 1899, to prospect it in that year, the latter during the

following year also. Thereafter Walker deeded the claim

to his wife, and she conveyed it to defendant in error

(Trans, pp. 70, 73).

In July, 1899, Capt. Ferguson prospected the claim and

found what he terms "colors" (Trans, p. 75), i. e., a

miner 's designation of fine gold. In 1899, Shaw, superin-

tendent of defendant in error, panned ground on the claim

in question at the instance of the company, and also found

colors (Trans, p. 79). On January 1st, 1900, Lena Wal-

ton, one of the plaintiffs in eiTor and one J. H. Willson,

having, as she saj^s (Trans, pp. 86-87) just previously

"discovered gold"— in what quantities, however, she does

not say— in the middle of December, 1899 (a practically

impossible feat at that time of the year, unless the ground

be thawed), "jumped" the property in controversy. The

former testified (Trans, p. 85) that the mining claim de-

scribed in the amended complaint "practically covers the

same ground under the pretended survey of Gibson"

(made at the instance of defendant in error) "as is set

out in the Parker survey" (of the Walton and Willson re-

location) ; and thereafter on May 10th, 1901, an amended

relocation notice of the claim was recorded on behalf of the



"jumpers" (Trans, pp. 86-87). Subsequently L. H.

French, the other plaintiff in error, acquired Willson's in-

terest in the premises in dispute (Trans, pp. 92-93).

Walton also testified she made a discovery of gold on the

claim in November, 1899 (Trans, p. 93), although again

nothing is said as to the quantity thereof, and found there

no corner stakes (Trans, pp. 83-84, 93). The necessary

assessment work which the testimony of various witnesses

called on behalf of defendant in error indicated had been

done, was denied by plaintiffs in error.

Regarding the possession of the property, the testi-

mony shows that Walker originally went upon the claim

in order to locate it, in May, 1898. At various times during

the following year, the property was occupied by the lo-

cator's authorized agents, for the purpose of prospecting

it and the performance of the required assessment work.

In December, 1899, it was occupied by a layman of Walker

who notified Willson of the character of his occupa-

tion (Trans, pp. 95, 98 et seq.). Just before

the 1st of January, 1900, when everything in

that country was frozen up tight, and long after mining

operations for that season had closed, one of the plaintiffs

in error, Lena Walton, with Willson came upon the claim.

Nothing appears in the evidence further than that herein-

before stated regarding the possession of the claim during

the summer or mining season of 1899, and there is no evi-

dence regarding the occupation of the claim during the

following year; but in 1901 both parties were in possess-

ion, respectively, of different portions of the property and

at different times. Lena Walton's men ousted the em-

ployes Oi defendant in error in the latter part of that
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^eptenxber, but the latter immediately regained possession

of the portion of the claim previously occupied by them

(Trans, pp. 80, 81). In the middle of November follow-

ing, defendant in error withdrew its men (Trans, p. 82),

and this suit was thereafter brought, plaintiifs in error

admitting in their respectve answers that they were at

least in possession of the northerly portion, if not all, of

the premises in controversy (Trans, pp. 9, 15-18, 23, 29-

32).

We now take up the assignments of error urged in the

brief filed on behalf of plaintiffs in error, following the

order and arrangement of paragraphs there given.

POINTS AND AUTHORITIES.

Objection is made to the form of denial, in the repli-

cation, of the affirmative matter set up in the answer

respecting the alleged failure of defendant in error or

its predecessor in interest, to perform the annual assess-

ment work on the mining claim in question, as provided

in Section 2324 U. S. R. S., and further respecting the

alleged fact that in January, 1900, this property was va-

cant land. An examination of the record (Trans.

]). 61, 230) shows, as far as the latter allegation is con-

cerned, that no objection was made nor error assigned

based on the alleged insufficiency of the replication to

raise an issue on the question as to whether or not the

land in controversy was an unappropriated part of the

public domain on Januar^^ 1st, 1900 ; and the parties pro-

ceeded to trial upon the assumption that this question
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was iu issue. Therefore, plaintiffs in error are not in a

position to now contend that the replication is insuffi-

cient in this respect.

The Court will recall that nde 11 oi the Court provides,

in part, that

"the plaintiff in error or appellant shall file with the

clerk of the court below * * * an assignment

of errors, which shall set out separately and ]^articu-

larly each error asserted and intended to be urged."

The Circuit Court of Appeals held in the case of Van

Gunden vs. Virginia Coal etc. Co., 52 Fed. Rep. 838, 840:

"The object of the rules is to so present the matter

raised by the assignment of error that this Court may
understand what the question is it is called upon to

decide without going beyond the assignment itself,

and also that the parti/ excepting may he confined to

the objection taken at the time, which must then have

been stated specifically."

A similar ruling was made in the case of City of Anens-

ton vs. Safe Deposit Co., 85 Fed. Rep. (C. C. A.) 856,

where the appellate Court remarked:

"The error assigned and relied on in this court is

that the trial court erred in overruling the defend-

ant's demurrer, the assignment not specifying any
particular cause of demurrer as wrongly ruled.

*

* * * The assignment of error is not sufficiently

specific to be in accordance with our rule 11, and
an inspection of the record fails to show any meri-

torious defense to the action."

See further the decision of this Court in the case of

Migeon et al. v. Montana Central Ry. Co., 77 Fed.

249.

In the case of Railway Officials' and Employees' Ace.



Assn. vs. Wilson, 100 Fed. Rep. (C. C. A.) 368, 373, it was

said:

"This is, however, a new defense to this action,

which is pleaded for the first time in the reply brief

of the counsel for the plaintiff in error in this court.

* * * And it was not mentioned among the

errors upon which counsel claimed to rely, or in the

argument which they filed in support of their claims,

in the brief which they filed under the rules of the

court. It is therefore not properly before this courf,

and we must decline to consider it, or to decide the

question it presents, both because it was not pre-

sented in the first brief of counsel for plaintiffs in

error, in accordance with rule 24 of this court (31 C.

C. A. CXXVII, 90 F. CXXVII) and because it was
not presented to the court below."

Said the Supreme Court of the United States in the

case of Springer vs. United States, 102 U. S. 586, 595

:

"Several other minor points have been earnestly

argued by the plaintiff in error, but as they are all

within the categoiy of not having been taken in the

court below, we need not more particularly advert to

them. '

'

And in the case of Wood vs. Weimer, 104 U. S. 786, 795,

it was observed:

"The language of the exception as recorded in the

bill of exceptions, is as follows: 'To the reading in

evidence of which deed, plaintiff, by his <?ounsel, ob-

jected, for that it was incompetent, immaterial, and

irrelevant.' It is now insisted that 'the attestation

of the recorder of deeds of the correctness of the

transcript was not certified to be in due form. '
*

*

This was not the objection made below, and it comes

too late here. There the attention of the court was

called only to the competency, materiality, and rele-

vancy of the deed : here to the form of the authenti-

cation of the copy. The rule is universal that noth-



ing which occurred in the progress of the trial can

be assigned for error here, unless it was brought to

the attention of the court below, and passed upon

either direct!}^ or indirectly."

In the case of Rush vs. French, 1 Ariz. 99, 122, et seq.,

the Supreme Court of that territory gives an admirable

statement regarding the necessity of specifying in the

record before the appellate court, the objections upon

which it was intended to there rely, and we shall trespass

upon the Court's time in quoting it.

"what grounds or objection will be considered on

APPEAL.

"The Supreme Court, in examining a question as

to whether a ruling of the Court below on an objection

to evidence was correct or not, will not consider any
other grounds of objection to the evidence than those

urged in the Court below. This rule is of universal

adoption in the Courts of this country. We do not

see that it makes any ditference which party it is that

complains of the ruling, the question not being one of

parties, but simply whether the ruling was correct or

not. Of course no one can complain of the ruling un-

less he appeals. Martin v. Travers, 12 Cal. 245, and
numerous cases there cited ; People v. Glenn, 10 Id.,

32, and cases hereinafter cited under the question as

to what is the effect of a general objection.

"The reason of the rule is apparent. Courts are

instituted and judicial proceedings are granted for

the purpose of securing speedy justice. The right of

parties to be protected against improper evidence is

mutual, and is secured in the most ample manner. All

that is required is that the party complaining state a

proper objection, and if the Judge below refuses to

exclude when the proper objection is made, or exclude

when the objection made is not proper, relief is grant-

ed here on review. Bnt a party wishing the benefit



of the remedy must, at the time he complains, show
how he is hurt; in the language of the old authorities,

he must lay his finger upon the point of objection. 2

Bac. Abr. 529. See also Martin v. Travers, 12 Cal.

245 ; Frier v. Johnson, 8 Johns, 496 ; Jackson v. Cad-

iiell, 1 Cow. 622 ; Whiteside v. Jackson, 1 Wend. 418

;

Waters v. Gilbert, 2 Cush. 29; Covillaud v. Tanner,

7 Cal. 38.

'

' He must not merely complain in a general way,

and say that to let certainevidence in will hurt his case,

and that under the law it ought to be excluded, and
leave the Judge and opposite side in the dark as to

what principle of law he relies on, and compel them
to decide hap-hazard, or else stop the trial of the

cause, with a juiy waiting, while the counsel examine

the whole body of the law, from the earliest judicial

expositions down to the latest act of the legislature,

to see if they can discover any valid objection to the

testimony. The opposing counsel can make no reply

to a general objection, except to throw the whole re-

sponsibility upon the Judge at once, or else begin sys-

tematically and argue that under any possible objec-

tion the testimony should come in. Many trials un-

der such a system would practically never end. The

effect of it would be to compel one party to fight in

the dark, not knowing when his opponent intended to

strike, while the other would be free to choose his

weapons, and the time and place to use them. Such

things may do in love or war, when all things are said

to be fair ; but life is too short to transact business on

such a system in courts of justice.

"It may be urged that where a judge below has

ruled on an objection, we should uphold his ruling, if

any reason can be found to sustain it, even though it

be a different one from that assigned, as in the case

of a judgment. It is true that we must do so when the

ruling is correct, but the very question raised by the

exception is whether the ruling is correct or not. We
are driven at once to the question. Did the party ob-

jecting state at the time good grounds of objection?
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If he did, of course his objection must prevail ; if he

did not, of course it must fall.

"why grounds of objection should be stated.

"The object of requiring the grounds of objection

to be stated, which may seem to be a teclinicality, is

really to avoid technicalities and prevent delay in the

administration of justice. When evidence is offered

to which there is some objection, substantial justice

requires that the objection be specified, so that the

party offering the evidence can remove it,*if possible,

and let the case be tried on its merits. If it is objected

that the question is leading, the fonn may be changed

;

if that the evidence is irrelevant, the relevancy may
be shown ; if that it is incompetent, the incompetency
may be removed; if that it is immaterial, its materi-

ality may be established ; if to the order of introduc-

tion, it may be withdrawn and offered at another time

—and thus appeals could often be saved, delays

avoided and substantial justice administered.

"Counsel are held to the grounds of objection

stated at the time they call for a decision of the Judge
below ; because they are supposed to know the law of

their case, and if they do not offer other objections

they are sup]30sed to waive them, and evidence ad-

mitted without valid objection should stand. Counsel

must not be permitted to wink at the introduction ot

evidence to which they think there is a valid objection,

hoping that it may benefit them, and if it goes the

other way, move to exclude it; neitlier must they be

pemiitted to plead inattention as an excuse. It is their

business to be attentive on a trial, and if tliey miss a
point by neglect, they must lose it. Neither can ive

alloiv them to strike between tvind and ivater on the

trial, and then go home to their books and study out

other objections and urge them here. They must
stand or fall upon the case they made below, for this

Court is not a forum to discuss new points of this

character, but simply a court of review to determine
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whether the ridings of the Court heloiv on the case, as

presented, were correct or not."

Other portions of the record in the present case are open

to the same objection which we now make regarding the

insufficiency of the record to bring before this Court the

alleged errors now, for the first time, complained of; and

we do not desire to be understood as waiving in any way

this objection by otherwise commenting upon the argu-

ment of counsel for plaintiffs in error.

It will be noted that the defendant in error does not

claim, and is not shown to have purchased or become in-

terested in the mining ground in controversy until Sep-

tember 20th, 1901, (Trans., p. 4), and is therefore not pre-

sumed to have actually known what was the condition of

the property regarding the assessment work or otherwise

before that time. All of such work may have then been

properly performed without actual cognizance thereof by

defendant in error.

Again, the record shows (Trans, pp. 36, 38) that the lat-

ter denied "each and every new allegation and the whole

thereof", except as specified. We may reasonably consid-

er the expression "new matter" as surplusage, inasmuch

as the denials contained in the replication to be of any

effect must necessarily traverse the new matter stated in

the answer, not the denials of the averments of the com-

plaint. Furthermore, the allegation in both answers that

on January 1st, 1900, the land embraced in Claim No. 19

was "public, unoccupied and unappropriated mineral land

of the United States" (Trans, pp. 12, 26) is not new mat-

ter, but is virtually a denial of title in defendant in error

to this property.
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The provisions of the Alaska Code of Civil

Procedure in this, as well as in many other respects, are

taken from the Oregon Code, and the Supreme Court of

that State has observed that

"the old rule, that every pleading on the part of the

])laintit¥ subsequent to the declaration and on the part

of the defendant subsequent to the plea, could only be

used to fortify, respectively, the declaration and plea,

is still in force, in principle,"

Lilienthal et al. vs. A. P. Hotaling Co. et al., 15

Pac. Rep. 630, 633.

Applying the sections of the Alaska Code quoted by

counsel for plaintiffs in error in this connection, we con-

tend that defendant in error did ^ot fail to properly reply

to the statement of new matter contained in the answer.

Its reply is only objected to because based on lack of

knowledge or information sufficient to form a belief, and

plaintiffs in en^or failed in the Court below to make their

objection to the reply in proper manner, i. e., by a motion

to strike out.

Alaska Code of Civil Procedure, sec. 70.

It is only in the utter absence of a reply or demurrer to

the answer setting up new matter that a motion for judg-

ment by defendant in respect thereto will properly lie.

Alaska Code of Civil Procedure, sec. 69.

Regarding the possession of the property by plaintiffs

in error, which they claim defendant in error should have

denied, if at all, upon its own knowledge, and not on in-

fomiation and belief, the record shows that the former

admitted possession in them of a portion, if not all, of the

claim (Trans, pp. 9, 10, 15-18, 23, 24, 29-32). Hence the
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allegation of the complaint in this respect, being in part

at least admitted, required no reply, as no issue in this

respect was tendered.

II.

The certificate of location of the mining claim in ques-

tion identified by its locator, E. S. Walker, was properly

admitted in evidence. Counsel for plaintiffs in error

mistake the record when they say that the

amended complaint describes a claim running in

a different direction from that described in the

location notice. The description of the claim con-

tained in the amended complaint (Trans, p. 3) locates

the claim to the immediate north of Claim No. 18 above

discovery, placing the former's upper end line 158.5 feet

in a southerly direction from the original northwest comer

stake placed there at the instance of the locator, and gives

its area is somewhat less than 20 acres ; and the intermedi-

ate courses and distances will be controlled by the objects

and monuments in the description, if at variance there-

with.

Book et nl. v. Justice Mining Co. post.

The location notice (Trans, p. 65) also locates the claim

as lying immediately to the north of Claim No. 18, above

discovery, and the locator identified the claim in contro-

versy as No. 19 above discovery (Trans, pp. 63, 64), even

plaintiffs in error admitting (Trans, p. 70),

"that E. S. Walker, the alleged locator of the prop-

erty in question, deeded said mining claim to his wife,

as set out in Exhibit 'E,' and that thereafter the said

E. S. Walker deeded said mining claim to plaintiff,

as set out in Exhibit 'F'."
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(The devolution of title is not here set out accurately,

as Walker deeded to his wife, and the latter conveyed to

plaintiff in the court below, but this is immaterial.)

Furthermore, in the order obtained by plaintiffs in

error from the trial court during the litigation, restoring

to them the possession of the property in dispute, it is

mentioned as

"described in plaintiff's complaint and the affirma-

tive defense of defendant thereto * * * .
r^y^Q

premises affected by this order are those describd in

plaintiff's complaint and dscribed in the affinnative

defense of defendants, Lena Walton and L. H.
French, and more particularly described as follows:

Being placer mining claim known as number nineteen,

above discovery on Ophir Creek in the Council City

Recording District, District of Alaska" (Trans, pp.
41-42).

The record shows the manner in which locations on this

creek were customarily made (Trans, pp. 63, 69, 71), ap-

parently no surveying instruments being then at hand to

accurately give the courses and distances; and it is not

to be expected therefore that the location notice would de-

scribe the claim with the same accuracy as would be af-

forded by the surveyor's notes thereof thereafter made.

Book et al. v. Justice Mining Co. post.

It matters not what different verbiage or what different

starting points may be employed in each description, pro-

vided either that the instruments on their face identify

the claim or that evidence be introduced proving such

identification.

We cannot conjecture upon what ground plaintiffs in

error claim that no foundation was laid for the introduc-
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tion in evidence of this location notice, unless that proper

proof was not made that the record was an original record

(Trans, p. 66). The laws of the United States, however,

do not, in the absence of a local miners ' rule or statute to

the contrary, require such notice to be recorded in any

office,

Black vs. Elkhorn Mining Co., 163 U. S. 445;

Book et al. vs. Justice Mining Co., post;

and no evidence appears of record showing any

such local requirement or law. Furthermore, not

only was the notice identified by the man who

executed it, but plaintiff in the the Court below also

produced the commissioner of the Council City Record-

ing District in whose custody by law and in fact were the

mining records of the El Dorado Mining District, where

the claim in question was situated, and he identified the

record offered as the original record of the location of this

claim by Walker (Trans, pp. 67-68). It matters not in

whose handwriting the record appears, provided it be

made in its appropriate place and by the direction, in the

presence and under the supervision of the proper officer.

Such proof was made here.

Further objection to the certificate of location is made

on the ground that the boundaries of the claim were not

shown to have been distinctly marked upon the ground.

The notice, though not apparently here required to com-

plete the location, was, however, a circumstance of such

location and its posting and recordation evidenced one of

the steps taken by the locator to give notice to the world

of his appropriation of that portion of the public domain

for placer mining purposes. He followed the custom pre-



16

vailing in that country (Trans, p. 64) and in his notice re-

ferred to several natural objects. In accordance with

the prevailing practice, stakes denoting centers, respect-

ively, of the upper and lower end lines of the claim were

erected to denote their respective positions, the side lines

naturally running parallel between the points thus ascer-

tained as the corners of the claim.

Finally, when the location notice was offered for the

second time and then admitted in evidence, defendants in

the trial court merely '

' duly excepted '

' to the Court 's rul-

ing (Trans, p. 69). They did not repeat their former ob-

jection (Trans, pp. 66-67), and must therefore be deemed

to have waived it, unless by a liberal construction the ob-

jection made and exception taken when the Court an-

nounced under what circumstances the record would be

admitted, be considered as renewed when the record was

finally allowed in evidence.

III.

The only ground urged in the Court below to sustain

the motion for a non-suit was

"that the plaintiff has failed to prove a cause suf-

ficient to be submitted to the jury, on the ground that

this is an action to recover the possession of real

property and they have shown affirmatively by their

testimony that they were in possession of the prop-

erty for a long time prior to the commencement of the

action and subsequent thereto" (Trans, p. 83) ;

and to the same effect is their assignment of error num-

bered 3 (Trans, pp. 231-232). Counsel, however,

again seek to go beyond their assignment of

error and the record of the case by stating
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new grounds, not hitherto specified, wherein it is

claimed the Court below erred in refusing to grant

the motion for a non-suit. The contention is now made

that plaintiff in the lower Court failed to prove a valid

location. We must again invoke the rule of practice here-

before referred to, and object to the considera-

tion by the Court of the present contention, because not

embraced in any specific objection in the Court below and

not properly embraced in any assignment of error.

We may observe, in connection with this rule of

practice, that a bill of exceptions is not designed to,

and ordinarily does not contain any evidence bearing upon

or explanatory of matter which has not been assigned as

error. If the attention of the attorneys for plaintiif in

the Court below and of that Court had been called to any

assignment of error questioning the validity of the loca-

tion made by E. S. Walker in respect to the discovery of

gold upon the claim in dispute or proper marking of its

boundaries, it is natural that all of the testimony bearing

upon that point would have been incorporated in the bill,

or at least so much thereof as would have shown to the

Appellate Court what were the facts in this regard, but

in view of the absence of an assignment of error raising

this question, the court below would have been justified

in excluding from the record all the testimony bearing on

this point, because it was not properly a matter of which

the Court above would take cognizance ; and the certificate

of the Judge who tried the cause, that the bill of excep-

tions
'

' contains the substance of all of the evidence, oral

and documentary, received upon the trial of said cause"
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(Trans, p. 227) can have no reference to evidence foreign

to the assignments of error.

It may be well, however, in passing, to determine in

what respects the original location of the claim by Walker

was valid and its relocation by Walton and Willson, was

invalid.

The testimony shows that the boundaries of the claim

were denoted by stakes placed at the center of each end

line, in accordance with the custom then prevailing in that

country, the side lines running parallel to each other be-

tween the terminal points of such end lines, respectively;

and after its location in this manner and before plaintiff

in error, Walton, and her companion Willson came upon

the propert}^ it had been corner staked. This,

we submit, was sufficient to constitute a demarcation

of the lines of the claim upon the ground.

The evidence introduced by plaintitf in the Court be-

low showed without contradiction that the claim in ques-

tion was staked on behalf of Walker long before January

1, 1900. All that the testimony offered in behalf of de-

fendants in the trial Court tends to show in this respect is

that a long time after Walker's location of the property

several of the stakes marking its limits could not be found,

but as Judge Hawley remarked in the case of Book et al.

V. Justice Mining Co., 58 Fed. Rep. 106:

"It is not to be expected that all of the stakes and
monuments would have remained in place, exposed

as they were to the winds and rough weather, and lia-

bility of being torn down and destroyed by either

innocent or evil-disposed people, for a period of four

years. The fact is that, when the testimony in this
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case was taken, one of the stakes posted by complain-

ants on the Peerless could not be found. It had dis-

ai)peared within a few months after the location was
made. Could it be claimed that the Peerless location

is invalid on that account? Certainly not. * * *

The only conclusion that is justified by the evidence

is that the stakes and monuments were actually placed

upon the corners of each of the locations made on

January 2, 1888, and the conclusion is equally inevit-

able that the locations were so marked that the bound-

aries thereof could be readily traced. All the author-

ities agree that any marking on the ground, by stakes,

monuments, mounds and written notices, whereby the

boundaries of the location can be readily traced, is

sufficient."

After citing a great many cases to sustain this proposi-

tion the learned judge continued

:

'

' The (luestion as to the sufficiency of the stakes and

monuments to enable the location to be traced always

depends, to a great extent, upon the conformation and
condition of the ground located. A location on a hill

covered by a dense forest might require more definite

marking than a location on a bald mountain where the

stakes, wherever placed, could be readily seen. * * *

No case has been called to my attention where the

posting of stakes or building of monuments of the

kind, character and description testified to by the wit-

nesses in this case, at the four corners of the location

on the surface, upon a comparatively barren hill side,

has not been deemed a sufficient compliance with the

law. The Supreme Court of this State " (Nevada "

has been extremely liberal in its views as to the man-
ner in which mining locations might be marked upon

the ground, and be sufficient to conijjly with the law.

Gleeson vs. Mining Co., supra," (13 Nev. 442).

"The law is certainly comj^lied with whenever

stakes and monuments are so placed upon the ground

that the boundaries of the location can be traced with

reasonable certainty, and without practical difficulty.
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* * * 'the law does not, in express terms, require

the boundaries to be marked. It requires the location

to be so marked that its boundaries can be readily

traced. Stakes at the corners do not mark the boun-

daries, they are only a means by which the boundaries

may be traced
'

; but they are sufficient for that pur-

pose.
'

'

The learned judge concludes this branch of his opinion

by holding that

'

' When the location is one sufficiently marked upon
the surface, so that its boundaries can be readily

traced, and all other acts of location are performed as

required by law, the right of possession becomes

freely vested in the locator, and cannot be divested by
the removal or obliteration of the stakes, monuments,
marks or notices, without the act or fault of the

locator, during the time he continues to perform the

necessarj^ work upon the claim, and to comply with

the law in all other essential respects, '

' citing author-

ities.

The record also shows that a sufficient discovery of gold

was made to support the location. From the evidence

it appears that Ferguson, Shaw and Stansell, as represen-

tatives of the locator Walker, discovered gold in 1899,

although it was not then shown to exist in paying quan-

tities. This, however, is unnecessary.

Said Judge Hawley, in the case last quoted, in discuss-

ing what constituted a sufficient discovery to support the

location of a lode claim

:

"When the locator finds rock in place, containing

mineral, he has made a discovery, within the meaning
of the statute, whether the rock or earth is rich or

poor, whether it assays high or low. It is the finding

of the mineral in the rock in place, as distinguished
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from float rock, that constitutes the discovery, and
warrants the prospector in making a location of a

mining claim."

This language was quoted approvingly by Judge Ross

of this Court in the case of Nevada Sierra Oil Co. vs.

Home Oil Co. et al., 98 Fed. 673, 676, who said that, al-

though mere indications of mineral do not constitute the

discoveiy of mineral itself, yet

"in respect to placer claims, if a competent locator

actually finds u])on unappropriated public land petro-

leum or other mineral in or upon the ground and so

situated as to constitute a part of it, it is a sufficient

discovery, within the meaning of the statute, to justify

a location under the law, without waiting to ascertain

by exploration whether the ground contains the min-

eral in sufficient quantities to pay. The question

whether a particular piece of the public land is more
valuable for mineral than for agricultural pui^ooses is

one that does not arise in cases like the present."

This Court has approved the rule laid down in the case

of Book et al. vs. Justice Mining Co., supra, observing in

the case of Migeon et al. vs. Montana Central Ry. Co., 11

Fed. Rep. 249, 255

:

"It was never intended that in such a case" (where

there are rival claimants for the ground in contro-

versy) "the Courts should weigh scales to determine

the value of the mineral found as between a prior and
subsequent locator of a mining claim on the same
lode."

See further

• 1 Lindley on Mines, (ed. of 1897), Sec. 336, pp. 435

et seq.

Furthennore, whatever rights, if any, plaintiffs in error

acquired in the mining property in dispute were initiated
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while in violation of law. The ''jumpers" entered the

property before the expiration of the year 1899 and Wal-

ton says a discovery was then made there. The property,

however, was then constructively in the possession of

Capt. Walker—in fact one of his laymen was on the

ground (Trans, p. 95)—and the "jumpers" saw

the location notice when they trespassed upon the

property (Trans, pp. 95, 96). No mining was

then being done there as the inclemency of the winter sea-

son in Northwestern Alaska renders it impossible, except

under exceptional circumstances which did not exist here.

In determining whether or not and to what extent pos-

sessio pedis is necessary to constitute such an occupancy

of property as will be notice thereof to the world, Courts

will be governed by the surrounding circumstances, such

as the character and situation of the property, and the

methods of its use or its adaptability for any given pur-

pose.

English et al. vs. Johnson et al., post.

The test is what acts of possession are usually exercised

by the owner of such property. No one could be rea-

sonably expected to occupy this mining claim throughout

the winter season either for mining or residential pur-

poses and with that knowledge the people of that coun-

try must be charged. The "jumpers" entered the claim

on the presumption that the assessment work had not been

performed, waiting until January 1st, 1900, before post-

ing their relocation notice. Yet they prospected the

claim before that time when under their own theory they

were not entitled to relocate until the commencement of

the year 1900. The jury, however, found that the re-
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quired assessment work had been performed to sustain the

original location, and we hear no objection that gold was

not discovered by or on behalf of Walker on the claim

until the case reaches this Court. Can we not say that

the subsequent entry was clandestine! It was certainly

not made with the consent of the original locator, who still

claimed the property as his.

In Nevada Sierra Oil Co, vs. Home Oil Co. et al., supra,

Judge Ross said:

"It is tnie that upon mineral land of the United

States upon which there is no valid existing location,

any competent locator may enter, even if it is in the

actual possession of another, provided he can do so

peaceably and in good faith, in order to initiate a loca-

tion for himself, but no rights upon any government
land, whetlier mineral or agricultural, which is in the

actual possession of another, can be initiated by a

forcible, fraudulent, surreptitious or clandestine entry

thereon.

Such entry must be open and above board, and
made in good faith. Belt vs. Meagher, 104 U. S. 279,

26 L. Ed. 735; Atherfon vs. Fouler, 96 U. S. 513, 24

L. Ed. 732.

One who is in the actual possession of a mining
claim, working it for the mineral it contains, and
claiming it under the laws of the United States,

whether the location under which he so claims is valid

or invalid, can not be forcibly, surreptitiously, clan-

destinely, or otherwise fraudulently intruded ujDon or

ousted while he is asleep in his cabin, or temporarily

absent from his claim.
'

'

The possession of the claim hy defendant in error

under color of title was prima facie evidence of title

thereto.

In the case of Harris et al. vs. The Equator M. S 8. Co.,
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8 Fed. Rep. 863, Judge Hallett, after discussing the effect

of the Statute of Limitations on such possession, said

:

"It is not necessary, however, to discuss the point

at length, for it is clear that a purchaser may be in

a different position from the locator of the claim, not

as against the general government, with which noth-

ing can avail but strict compliance with the law regu-

lating locations, but as against other citizens seeking

to locate the same ground. It may well be said that

a purchaser in possession under a conveyance regular

in form is in by color of title, which, in time, under

the Statute of Limitations, will ripen into a perfect

title. And it seems reasonable to allow him to main-

tain his possession and his right against one who
seeks only to initiate a new claim to the same thing.

In doing so, the regulations respecting locations are

not at all relaxed, nor is any condition on which the

estate is held set aside. A presumption is indulged

in that the location was regularlj^ made in the first

place, and the party in possession is allowed to re-

main so long as he shall comply with the conditions

on whicli he holds the estate. The circumstance that

a miner's estate in the public lands is subject to con-

ditions, on failure of which it will be defeated, is not

controlling. In general, we apply to mines in the

public lands the rules applicable to real property ; as

that it may be conveyed by deed, is subject to sale on
execution as land, descends to the heir of the claim-

ant and not to the personal representative of his

estate, and so on. No reason is perceived for denying
the force and eft'ect of the rule under consideration

as applicable to such property. This view is accepted

in California, and I have not found any authority

against it," (citing California cases).

Said the late Judge Sawyer in the case of North Noon-

day Min. Co. vs. Orient Min. Co., 11 Fed. Rep. 125, 128:

"As I understand the recent decisions of the Su-

preme Court of the United States, under the pre-

emption laws, no man can initiate a pre-emption, or
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other right under those laws, by an entry upon the

actual possession of another, be that other a compe-

tent pre-emptioner or rightfully in possession, as

against the government or otherwise. Trenouth vs.

San Francisco, 100 U. S. 251, 256; Atherton vs. Fow-
ler, 96 U. S. 513. If that be so, the principle is equally

applicable to rights acquired in mining claims. It

would be strange indeed if Congress should pass laws

to encourage trespasses and breaches of the peace, by
authorizing a title to be initiated and founded upon a

trespass upon the actual possession of another."

The late Mr. Justice Field, while sitting as a member

of the Supreme Court of California, rendered the decision

of that Court in the case of Coryell et al. vs. Cain, 16 Cal.

567, 572, taking occasion in his opinion to say:

"It is undoubtedly true, as a general rule, that the

claimant in ejectment must recover upon the strength

of his own title, and not upon the wealmess of his ad-

versary's, and that it is a sufficient answer to his

action to show title out of him and in a third party.

But this general rule has in this State, from the anom-
alous condition of things arising from the peculiar

character of the mining and landed interests of the

country, been to a certain extent qualified and limited.

The larger ])ortion of the mining lands within the

State belong to the United States, and yet that fact

has never been considered as a sufficient answer to

the prosecution of actions for the recovery of portions

of such lands. Actions for the possession of mining

claims, water privileges and the like, situated upon
the public lands, are matters of daily occurrence, and
if the proof of the paramount title of the government
would oi^erate to defeat them, confusion and ruin

would be the result. In determining controversies

between parties thus situated, this Court proceeds

upon the presumption of a grant from the government
to the first appropriator of mines, water privileges

and the like. This presumption, which would have
no place for consideration as against the assertion of
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the rights of the superior proprietor, is held absolute

in all those controversies."

In the case at bar plaintiffs in error must maintain to

support their case that on January 1, 1900, title and right

of possession of the claim in question was in the United

States and thereby draw to themselves by their attempted

relocation of that date the right to possess the property;

but this is precisely what the Supreme Court of California

declined to admit.

See further

Hubbard et al. vs. Barry, 21 Cal. 321, 324;

Hess vs. Winder, 30 id., 349, 355

;

Lindley on Mines (ed. of 1897), Sec. 536, p. 640.

Referring now the particular ground urged in the Coiirt

below in support of the motion for a non-suit, that is, that

the action was not maintainable because plaintiff in that

Court had, as alleged, shown that it was ''in possession of

'

' the property for a long time prior to the commencement

"of the action and subsequent thereto" (Trans, p. 83,

231-232), we note that the complaint alleges an ouster from

the mine in question by defendants in the Court below

September 20th, 1901, and that the latter have ever since

held and do now, i. e., March 22nd, 1902, hold possession

thereof (Trans, p. 4). We place the latter date as the

time indicated because the second amended complaint,

which is the only complaint of record in the case here, was

verified, served and filed at that time.

The answer of each defendant in the trial court denies

such ouster, although they admit that they have been and

were at the time of answering in possession '
' of the north-
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"em portion of the premises described in plaintiff's com-

** plaint" and "withholding the possession of a portion

"of the premises described in plaintiff's complaint from

"plaintiff" (Trans, pp. 9, 23) under the Walton and

Willson location, shown as heretofore stated, to practi-

cally cover the land described in the complaint.

The witness Frank Shaw, an employe of and called by

plaintiff in the court below, testified that both parties were

in possession of the premises October 15th, 1901, in dif-

ferent portions of the claim, saying that defendant in

error had a couple of tents on a part of the land in dis-

pute, which plaintiffs in error threw off the property in

the latter part of September, 1901, and which were sub-

sequently replaced by the witness. He testified that

plaintiffs in error had from 12 to 20 men at work on the

property during all the summer and fall of 1901 (Trans,

pp. 80-81). Under cross examination, he testified that

about November 13th, 1901, he took his men off of the

claim (Trans, p. 82). It is thus apparent that plaintiffs

in error were in possession of a portion, if not all, of the

property in question at the time the complaint was exe-

cuted and filed. The date of the ouster therein set forth

is really immaterial, for if the plaintiff in the trial court

was entitled to the propert^^ in controversy, and if the de-

.X_ 1- _1 .

^ finally, a defendant, by introducing
evidence, waives a motion to dismiss, made
at the close of plaintiff* s case.

Sigafus vs. Porter et al, (CCA.)
84 Ped. Hep. 430.
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the rights of the superior proprietor, is held absolute

in all those controversies."

In the case at bar plaintiffs in error must maintain to

support their case that on January 1, 1900, title and right

of possession of the claim in question was in the United

States and thereby draw to themselves by their attempted

relocation of that date the right to possess the property,'

but this is precisely what the Supreme Court of California

declined to admit.

See further

Huhhard et al. vs. Barnj, 21 Cal. 321, 324;

Hess vs. Winder, 30 id., 349, 355;

Lindley on Mines (ed. of 1897), Sec. 536, p. 640.

Keferring now the particular ground urged in the Court

below in support of the motion for a non-suit, that is, that

the action was not maintainable because plaintiff in that

Court had, as alleged, shown that it was "in possession of

'

' the property for a long time prior to the commencement

"of the action and subsequent thereto" (Trans, p. 83,

231-232), we note that the complaint alleges an ouster from

the mine in question by defendants in the Court below

September 20th, 1901, and that the latter have ever since

he^-^ ^^d do now, i. e., March 22nd, 1902, hold possession

th ' 1"-- fino latter date as the

ti]

w
V

were ax ine uiue uj. ci^^,, ... „
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''ern portion of the premises described in plaintiff's com-

" plaint" and ''withholding the possession of a portion

''of the premises described in plaintiff's complaint from

"plaintiff" (Trans, pp. 9, 23) under the Walton and

Willson location, shown as heretofore stated, to practi-

cally cover the land described in the complaint.

The witness Frank Shaw, an employe of and called by

plaintiff in the court below, testified that both parties were

in possession of the premises October 15th, 1901, in dif-

ferent portions of the claim, saying that defendant in

error had a couple of tents on a part of the land in dis-

pute, which plaintiffs in error threw off the property in

the latter part of September, 1901, and which were sub-

sequently replaced by the witness. He testified that

plaintiffs in error had from 12 to 20 men at work on the

property during all the summer and fall of 1901 (Trans,

pp. 80-81). Under cross examination, he testified that

about November 13th, 1901, he took his men off of the

claim (Trans, p. 82). It is thus apparent that plaintiffs

in error were in possession of a portion, if not all, of the

property in question at the time the complaint was exe-

cuted and filed. The date of the ouster therein set forth

is really immaterial, for if the plaintiff in the trial court

was entitled to the property in controversy, and if the de-

fendants below were unlawfully withholding the same

when the action was brought, the former is entitled to re-

cover. ^
IV AND V.

The next two assignments of error commented on by

counsel, which are the 7th and 8th in the record ( Trans, p.
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233), are the rulings of the trial court in excluding the

question put to the witness Dexter called on behalf of

defendants there: "Wliat was the conversation!"

(Trans, p. 101) and in refusing to allow proof to be made

in connection therewith. The purpose of this question

was evidently to impeach the testimony of Louis Melsing,

whose deposition, though originally taken on behalf of

plaintiff in the court below (Trans, p. 135), was offered

in evidence on the trial by the other side (Trans, p. 100).

He was therefore virtuallj^ made the latter 's witness and

was not subject to attack by them.

Again, no proper foundation had been laid for the ques-

tion, assuming it to have been otherwise permissible. The

attention of Melsing, when his testimony was taken, had

not been directed to the alleged conversation which it was

sought to elicit from the witness Dexter, and he was not

interrogated with reference to it ; nor was the time or place

sufficiently designated to enable Melsing, even if his at-

tention thereto had been called, to determine what inci-

dent the counsel had in mind in asking the question. We
believe the rules of evidence in this respect are too well

established to suggest the citation of authority therefor.

Finally, what Stansell may have said as to what he had

done or failed to do was wholly inadmissible. He was

not called as a witness and it is not shown that at the

time of the alleged conversation he was Walker's agent,

competent in any way to bind him by any such

alleged admission respecting the performance of the as-

sessment work on the claim.

Daley vs. Quick, 99 Cal. 179.
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The date of the pretended conversation shows that it

was after the work had been performed by Melsing and

Stansell, when neither of these men were even employes

of Walker, nor were they then interested or connected in

any manner with the title to the mining claim in dispute.

If any such alleged conversation could be properly intro-

duced in evidence, it would tend to make the title to an

unpatented mine subject to and dependent largely upon

the idle talk or caprice of men hired by the owners to do

the necessary assessment work; and in no place are men

more prone to gossip than in a mining town.

VI.

We have heretofore shown, in discussing the 3rd assign-

ment of error urged by counsel, that both of his clients

admitted possession of at least a portion of the claim in

dispute, each of them averring

'' that on the said 20th day of September, A. D. 1901, the

' * said defendants French and Walton did, ever since have

*' and do now withhold the possession of a portion of the

'
' premises described in plaintiff 's complaint from plaint-

*' iff, but denies that the said withholding of said por-

" tion, as hereinafter set forth, was unlawful or wrong-

*' ful" (Trans, pp. 9, 23).

One of them, Lena Walton, testified that the Walton and

Willson location, under which she and her co-plaintiff in

error claim title to, and right of possession of the mine,

was substantially identical with the Walker location un-

der which defendant in error claims title and right of pos-

session. Later, both plaintiffs in error, in the 4th para-

graph of the so-called affirmative defense contained in
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their respective answers (Trans, pp. 15-17, 29-31), allege

that they were in peaceable possession of the premises

from January 1st, 1900, to September 29th, 1900, when

they were virtually ousted by agents of defendant in er-

ror, who held possession of the property until November

15th, 1901, when they withdrew therefrom, leaving plaint-

iffs in error again in possession of the property as late as

February 4th, 1902, and that at the date last named de-

fendant in error ousted plaintiffs from the property and

that they were kept out of possession until they were re-

stored thereto under order of the Court March 3rd, 1902.

They further aver that since that time they have been

and were at the time of the filing of their answer *'in

'' the peaceable and exclusive possession of said placer

*' mining claim and the whole thereof". As we have be-

fore suggested, nothing appears in the record determin-

ing at what particular time this action was commenced

other than the date of the verification, service and filing

of the second amended complaint on March 22nd, 1902,

and it is therefore apparent that counsel for defendants

in the trial Court offered evidence tending to contradict

the averments of their answers, which the Court naturally

declined to allow.

VII.

Relative to the 11th assignment of error (Trans, p. 234),

which is next discussed by counsel, we note that E. S.

Walker testified without objection that he had made an

agreement with Stansell in writing to do the assessment

work on Claim No. 19, with other claims, for a certain

consideration (Trans, pp. 116-117). The only object of
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this testimony was apparently to prove that Stansell did

the work of an employe or agent of the locator, and not

otherwise, thereby connecting the latter with this work.

No attempt was made to ascertain the contents or details

of this agreement, and any arrangement existing between

them as to Stansell's compensation for doing the work

did not affect the question as to whether or not that

work was actually done. Walker could properly testify

regarding Stansell's relations with him, even if it did

involve a reference to a written agreement, provided he

did not seek to bring out the contents of that agreement,

if objected to; but no such objection was heard until the

attorneys for the defendant in the Court below, while

cross examining the witness about it, moved to strike

out the evidence relating to such agreement because it

was in writing (Trans, p. 120). Under the circumstances,

we submit, the Court properly denied the motion.

VIII AND IX.

Relative to the 12th and 13th assignments of error

(Trans, pp. 234-235), the record indicates that the witness

under examination did not show he was properly qualified

to answer the questions propounded to him. It does not

appear that he had ever been on Ophir Creek or was ac-

quainted with the surface conditions there. The nature

and character of the gravel, the quantity of water to be

encountered in excavating, including the amount of seep-

age from the sides of a cut or hole, and other conditions,

should properly be known by any one in order to enable

him to intelligently answer a question as to how long it

would take a miner with pick and shovel to dig a certain
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on a certain mining claim. In addition to the

evidence contained in the record in this respect the

Court will take judicial notice of the situation of Ophir

Creek near the Arctic Circle, in a country where the

ground is frequently found frozen throughout the entire

year ; and an examination of the transcript shows that the

Court below allowed witnesses to give testimony of this

character whenever they showed any familiarity with the

conditions surrounding the performance of the work on

Ophir Creek at or about the time the assessment work in

question was performed (Trans, pp. 126, 127, 128, 129,

130).

X.

The question involved in the 14:th assignment of error

was clearly irrelevant and immaterial, in the absence of

proof of a custom, universal and unchangeable, respect-

ing the day's labor of a miner. Eight hours might consti-

tute such a day's labor in California and ten hours in

some other locality. The witness' attention is directed

neither to the locality where, nor the time when the cus-

tom existed about which he was being interrogated. Again,

at the most he was only qualified to testify conceniing the

miner 's custom in the Casa de Paga District and not else-

where (Trans, p. 130).

XI.

The proposed instruction to the jury embraced in the

15th assignment is plainly error. Forfeitures in the eye
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of the law are odious and the burden of proof is upon him

who asserts it.

2 Lindley on Mines, Sec. 644

;

Manuel vs. Wuljf, 152 U. S. 505

;

Hammer vs. Garfield Mining Co., 130 id. 291

;

Oreamuno vs. Uncle Sam Mining Co., 1 Nev. 215

;

Quigley vs. Gillett, 101 Cal. 462

;

Coleman vs. Clements, 23 id. 249

;

Bishop vs. Baisley, (Or.) 41 Pac. Kep. 939;

Johnson vs. Young, 18 Colo. 625.

The proposed instruction, however, was designed to re-

verse this rule and place the burden on the party resist-

ing the forfeiture.

XIT (AND XIII).

The fallacy of the proposed instruction constitut-

ing the 16th assignment of error is apparent. It

iS; in effect, that no action of ejectment will lie

if plaintiff be in possession of the property in-

volved, not only at the time of the commencement

of the action, hut also at any time prior thereto. In what

way plaintiff's prior possession is concerned, we cannot

imagine. The criterion is the possession at the time of

the institution of the suit.

Furthermore, plaintiff's in error admitted in their re-

spective answers the possession of at least a portion, if not

all, of the disputed premises, as heretofore shown.

In the same paragraph, but intended apparently to

be numbered 13, counsel present their objections

based on the 22nd assignment of error, contending, first,

that the portion of the charge objected to is unsupported

by the evidence ; second, that the judge usurped the func-
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tions of the jury ; and third, that the Court did not instruct

the jury that it was the exclusive judge of the facts.

FiEST. The testimony relative to the size of Walker's

original location appears to have been left out of the

bill of exceptions, as printed in the transcript of record,

but it is not material; and that portion of the Court's

charge wherein the jury is instructed that the

location was too large to confonn to the area pre-

scribed by law is immaterial and could possibly

work no injury to plaintiffs in error. It is a criti-

cism on the character of Walker's location which was

really detrimental to defendant in error, if to any one, for

it is an assertion, without a present showing in the rec-

ord to support it, that the predecessor in interest of de-

fendant in error located more land than the law allowed.

This, however, was in a great measure corrected by the

Court's further instruction to the jury that this excess

of appropriation did not invalidate the entire location, but

only the excess thereof over twent\^ acres in area.

Secondly. Complaint is made that the Court assumed,

and practically instructed the jur\' as proven, that \A'alk-

er's location was marked upon the ground in the sense

that its boundaries could be readily traced thereon, and

that he had, in this respect, complied with the law.

In examining the Court's charge to the jury, we find

that it instructed that plaintiff in the Court below must

prove the original location, discovery of gold, **and the

" marking of the boundaries of the claim in dispute by
'' Walker, prior to the first day of January, 1900, and
'

' that the burden of proof in these matters is upon plaint-
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'

' iff who must establish each of them by a preponderance

*' of the evidence " (Trans, pp. 165-166); and in ren-

dering its verdict the jury should first consider

** whether or not the plaintiff's gi'antor made a valid lo-

*

' cation of the mine described in plaintiff 's second amend-

*

' ed complaint prior to the location thereof by defendants

*' Walton and Willson on January 1st, 1900." (Trans,

p. 168.)

The Court further charged:

" Plaintiff claims title to the premises in dispute as a

'

' placer mining claim. The right of possession of a placer

" mining claim in such cases must be based on a valid

*' location thereof in conformity with the laws of the

" United States" (Trans, p. 168)

;

and

" Under the laws of the United States, the requisites

'

' of valid location of placer mining claims are

:

"1. The ground sought to be located must be vacant,

*' unappropriated mineral land belonging to the Govern-

'

' ment of the United States.

" 2. The location must be marked on the ground so

'

' that its boundaries can be readily traced.

"3. Discovery of mineral in the ground" (Trans, p.

169).

Again

:

"As to whether or )iot there has been a sufficient mark-

" ing of the location on the ground so that the boundar'es

" could be readily traced, is a question of fact for t/ou 1o

" decide. Any marking of the ground claimed by stakes

" and monuments and written notices whereby the bound-
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" aries uf the claim located can he readily traced is siif-

" ficient " (Trans, p. 170).

The Court further instructed the jury

:

"It is not necessary that the marking of the location

'' on the ground he done hy the locator in person. Such

" marking may he done hy the agents or employes of the

" locator as icell as hy the locator himself.

"'And so you are instructed that if prior to the location

" hy J. H. Willson and Lena Walton, Captain Walker, or

*

' anyone in his hehalf or for his benefit, marked the loca-

" tion on the ground so that the boundaries could he rcnd-

'

' ily traced, this was a sufficient compliance ivith. the law

" in this respect" (Trans, p. 170).

Finally :

"And so you are instructed that if you believe {rem

" the evidence that prior to the time of the location ly

" Lena Walton and J. H. Willson (of) the mining claim

" described in plaintiff's second complaint as marked on

" the ground by stakes and monuments as claimed hy the

" plaintiff and set there by Captain Walker or hy otJwrs

*' at his recpiest and for his benefit, then and in thai event

*' you are instructed that the visible stakes and monu-
'• ments placed on the ground would control the location

'

' of the claim if the same should be inconsistent with the

" measurements and description contained in the luc;iti )n

" notice, provided, that you should find that the location

" of the claim is approximately the same in both"

(Trans, pp. 172-173).

In the face of all these instructions, can it be reason-

ably contended that the Court usurped the function of
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the jury and virtually told its members to find that Walker

did properly mark his claim upon the ground I A charge

of the Court to a jury must be taken as a whole, ralher

than be dissected for the purpose of determining wJiether

any expression or phrase employed by a judge can, if

taken by itself, be twisted or distorted into a meaning

evidently not in the mind of the judge or so understood

by the jury.

Thirdly. Counsel evidently overlooked a portion of the

record when complaining that the Court had not in-

structed the jury that it was the exclusive judge of the

facts. Said the Court at the outset of its charge

:

" It is the duty of the Court to determine all questions

" of law, and it is your province and duty to determine

"all questions of fact";

and it then proceeded to instruct the jury relative to the

value and effect of evidence (Trans, p. 164).

XIV.

"We have heretofore answered the objections raised to

the portion of the charge which forms the subject of as-

signment No. 23. It is, moreover, apparent that evidence

in this respect was before the trial Court but was omitted

in making up the record because of its immateriality. A
survey of the claim had evidently been made, judging

from the testimony of the witnesses Shaw (Trans, pp. 79,

111-112), Lena Walton, one of the parties to the suit

(Trans, p. 85), and Black (Trans, p. 127).

Furthermore, the Court left to the jury the determin-

ation of the question as to whether or not Walker located

the claim described in the amended complaint, instructing
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" That if you believe from the evidence that a discovery

" of gold was made upon the claim described in plaint-

" iff's second amended complaint by any person act-

" ing for or on behalf of Captain Walker prior to the lo-

' * cation of Lena Walton and J. H. Willson on Januan,^ 1 st,

'

' 1900, then and in that event you are instructed that this

" was a sufficient compliance with the law in this respect"

(Trans, p. 171).

XV.

The portion of the charge inspiring the 21st assignment

of error cannot be considered contradictory or mislead-

ing. The development of a mine does not necessarily

make it more valuable. Sometimes the reverse is the

case. The instructions regarding the character of the

assessment work necessary to comply with the statute are

quite complete and fully advise the jury with reference

thereto. Whatever tends to develop a mine may consti-

tute assessment work thereon.

;S'^. Louis etc. Smelting Co. vs. Kemp. 104 IT. S. 655.

XVI.

The Court's instruction here commented upon (22nd

assignment of error) was not error. The Court described

what character of work could be classed as assessment

work and not only could there have been no possible tend-

ency of the instruction to divert the minds of the jury to

matters not in evidence, but no inference could have been

drawn therefrom by the jury that it was to take into con-

sideration any character of work not proven to have been

performed. The removal of brush may be labor constitut-
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ing part perforniance of assessment work, and so may the

panning of gold, or other work done for the purpose of

discovering mineral.
~

U. S. vs. Iron Silver Min. Co., 24 Fed. liep. 560;

2 Lindley on Mines, Sec. 629.

Prospecting may be properly included in assessment

work.

Booh et al. vs. Justice Mining Co., supra.

Furthermore, as we are not aware of any evidence in the

record tending to show that the panning of gold was re-

lied upon for the performance of assessment work, that

portion of the charge is inconsequential in any aspect of

the case.

XVII—XXI.

All work done in a mine is directly or indirectly ''for

the purpose of discovering mineral" there, and the in-

struction objected to in the 23rd assignment of error is,

although general in character, not erroneous. What we

have said in connection with the preceding assignment of

error is of relevancy here.

The instruction questioned in assignment No. 26 could

not have necessarily lead the jury to believe anything not

in evidence, as suggested by counsel, and the latter part

of the instruction was simply a direction to the jury that

the good faith of the locator and the amount paid by him

for the work in question were elements to be considered.

The value of assessment work cannot always be reckoned

by the current wages paid therefor.

McGrath vs. Bassick et ai.,(Colo.), 19 Pac. Rep. 462.
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The criterion is, what is the work reasonably worth ?

Mattingly et al. vs. Lewisohn (Mont.), 35 Pac. Rep.

111.

We see nothing in this instruction of a misleading char-

acter, to the prejudice of plaintiffs in error ; and the same

observations are also pertinent to the 27th assignment of

error.

We fail to see that the 33rd assignment of error con-

tains any force and are quite willing to submit it on coun-

sel 's own argument ; and, as we have repeatedly hertofore

shown that plaintiffs in error have admitted their posses-

sion of at least the northerly portion of the claim in litiga-

tion, it follows that the 34th assignment of error contains

no merit.

XXII.

Whatever, if any, oral instruction was given by the

Court to the jury was on the question of damages (Trans,

pp. 184, 188, 212-225), and as the jury found no damages

against plaintiffs in the trial Court, the error, if any, was

harmless and not in any way prejudicial to their right.

Oneroid vs. Holtz (Mich.), 61 N. W. Rep. 278.

The Supreme Court of this State has said in a recent

case:

"It must not be mere abstract error, but it must

be prejudicial and injurious error in order to avail

appellant, for otherwise he has no cause of com-

plaint.
'

'

Contreras vs. Merck et al., 131 Cal. 211, 214.

See Boggs vs. U. S. (Okl.), 63 Pac. Rep. 969, 973.
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XXIII.

There is absolutely no evidence whatsoever that the

jury took the Melsing deposition into the jury room.

There seems to have been a misconception regarding the

matter by counsel who tried the case on behalf of defend-

ants in the Court below; for (if we may supplement the

record by the result pf inquiries made from one of the

counsel who represented plaintiff there) that deposition

never reached the jury room. At the close of its charge to

the jury the Court said (Trans, pp. 182-183)

:

" You will be permitted to take with you into the jury

'' room the second amended complaint, the answers there-

'' to, and reply, if any, as well as all the exhibits in the

" case";

and the Melsing deposition was not an exhibit in the case.

Furthermore, plaintiffs in error cannot complain even

if this deposition was taken into the jury room, for their

own counsel introduced it as a part of their case (Trans,

p. 100).

XXIV.

No assignment of error has been predicated upon the

Court's alleged failure to instruct the bailiffs in charge

of the jury in accordance with Section 192 of the Alaska

Code of Civil Procedure.

Then again, there is no certificate to the bill of excep-

tions or other showing that the bill contains the entire in-

structions to the bailiffs in charge of the jury. The judge

who tried the cause certified ''that the said bill of excep-

" tions contains the substance of all of the evidence, oral

" and documentary, received upon the trial of said case"
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(Trans, p. 227) ; but there is nothing to indicate that the

substance of the Court's remarks, if any, to the bailiffs is

also contained in the bill. AVhen the Court directed the

bailiffs to "be sworn to keep charge of the jury" (Trans,

p. 183), it is to be presumed that the clerk of the court

properly performed his duty, and, if required so to do,

that he read to the bailiffs their necessary instructions

when he administered the oath to them, especially as the

oath commands these oficers to do the very things set

forth in tlie section of the Code referred to.

It is said, on good authority

:

"The modern tendency seems to be to relax the

strictness of this rule" (requiring the administering

of a special oath to the officer in charge of a jury)
'

' and not to set aside a verdict on account of the fail-

ure to swear an officer where it appears that no preju-

dice has resulted therefrom, and if the officer has

taken the general oath during the term it is held suf-

ficient.
'

'

12 Ency. of Pleading & Practice, 540 and cases

there cited.

In addition to the fact that no assignment of error has

been made in this respect, it will be further observed that

no objection was made or exception taken by defendants

in the Court below to the alleged failure to properly in-

struct the officers in charge of the jury at the time the

jury was put in charge of such officers, nor until the jurors

finally returned to render their verdict (Trans, pp. 184,

193), although it is the settled rule of practice that

"the objection that the officer into whose charge the

jury was given when it retired was not specially
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sworn should be promptly taken at the time it be-

comes available, else it will be deemed waived."

12 Ency. of Pleading S Pract. 541, and cases there

cited.

This rule is equally applicable to the objection that the

officer in charge of the jury was not properly instructed

in the performance of his duties.

XXV.

Plaintiffs in error have failed to sue out a writ of er-

ror from the order denying their motion for a new trial

(Trans, pp. 255-256) ; and as the law of Alaska provides

that in a case like that at bar, '

' the United States Circuit

'

' Court of Appeals for the Ninth Circuit shall have juris-

" diction to review by writ of error or appeal the final

" judgments (and) orders of the District Court of

Alaska,

Code of Civil Procedure of Alaska, Sec. 504.

it was incumbent upon plaintiffs in error to include

in their writ of error the order now complained of, inas-

much as it was made after final judgment. Therefore,

we submit, they are not entitled to urge in this Court any

reason for the reversal of such order.

Assuming, however, for the argument, that this Court

has jurisdiction to consider the order, nevertheless we

believe it is apparent that the Court properly refused to

grant the motion for a new trial.

We have heretofore discussed the objection relative to

the oral instruction given by the Court to the jury regard-

ing the question of damages and the alleged introduction

of the Melsing deposition in the jury room, cited by coun-
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sel for plaintiffs in error as acts constituting irregularity

in the proceedings of the Court and jury.

The moving affidavits utterly fail to warrant the Court

in granting to plaintiffs in error a new trial, and no mis-

conduct of the jury has been shown.

The impeaching affidavits must clearly set out the facts

constituting the alleged irregularity.

12 Ency. of Pleading and Practice, 559

;

and the juror against whom the misconduct is charged

must be identified.

Cornelius vs. State, 12 Ark. 782

;

Achey vs. State, 64 Ind. 56;

Brant vs. Lyons, 60 la. 172

;

McCash vs. Burlington, 72 id. 26

;

Lennox vs. Knox etc. R'y Co., 62 Me. 322.

'

' When a party moves for a new trial on the ground

of misconduct" (of the jury) "which occurred dur-

ing the trial, he must aver and show affirmatively that

both he and his counsel were ignorant of the miscon-

duct charged until after the trial," (Citing numer-

ous authorities.

12 Encycl. of Pleading d Practice, p. 558.

This the plaintiffs in error have failed to show.

Conceding, temporarily, for the purpose of the argu-

ment, that it has been satisfactorily established that some

jurors did obtain some liquor after the case had

been submitted to them and before their verdict had been

rendered, nevertheless this fact, if it exist, does not of

itself warrant the Court in granting a new trial.

"It is very generally held at the present day that

the drinking of intoxicating liquors by jurors is not,

of itself, a ground for disturbing their verdict, where

the liquor was not furnished by the prevailing party,
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and there is no showing that any juror was thereby

rendered incompetent or less capable of an intelligent

discharge of his duties,
'

'

12 Ency. of Pleading & Practice, 627, 628.

However,
'

' Where, during the progress of the trial or the de-

liberation upon the verdict, members of the jury par-

take of intoxicating liquors to such an extent as to

become intoxicated and unable to bring a clear and
unclouded intellect to bear upon the case, the verdict

should be set aside.
'

'

Id., p. 629, citing, among many cases

:

Gordon vs. Louisville etc. Ry. Co., (Ky.) 29 S. W.
Rep. 321.

What do the affidavits filed on behalf of plaintiffs in

error show in this respect! Lena Walton, one of the

parties, deposes that several jurors admitted to her ''that

" punch had been used by them in the jury room" (Trans,

p. 201). The attorney in fact for the other plaintiff in

error deposed that one of the jurors said to him

:

" There is no use saying anything about any eggnog;

" there was plenty of liquor in the jury room. Some of

" the jurors had all they wanted" (Trans, p. 204).

One S. L. Read deposed that he overheard one of the

jurors say to a waiter— (surely a most reliable method of

obtaining the facts!)—in the International Saloon at

Nome, on March 30th, at five o'clock p. m., which was be-

fore the cause was finally submitted to the jury (Trans, p.

183),

"that while they were waiting in the hall for the room to

*

' be prepared which the jury were to occupy at night, dur-

" ing the recesses which were had in the above entitled

" trial, the people who were cleaning out the room car-
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'

' ried out a punch bowl containing punch and set it down
* * in the hall,

'

' and tha;t thereafter ' * some of the jurymen

' * removed the butt pin from the hinges of the door, pushed

* * the door to one side, went out and got the punch in said

^* hallway and took it into the jury room and drank it",

the effect whereof '

' caused them to run to the toilet room
*' many times during the night" (Trans, pp. 206-207).

The last affiant, C. E. Reckmeyer, gave equally reliable

information, saying that he knows Juror Tooley by sight

and overheard him telling somebody in the same

saloon on a different occasion some three weeks after the

trial, that the jury "found a quantity of liquor of some
'

' kind which they drank '

', thereby placing them *

' all more

" or less under the influence of the liquor, and that one

" juror in particular was very much under the influence

" of liquor" (Trans, p. 209).

Three facts will be apparent to the Court upon an ex-

amination of these affidavits.

First: The utter incompetency and unreliability of

the evidence offered in support of the motion. There is

no affidavit made by any one who saw a juror take

any liquor into the jury room, much less consume any of it.

Where the ground for a new trial is the misconduct of a

juror, the finding below in support of the verdict will not

be set aside unless the evidence of misconduct is clear and

convincing.

Omaha etc. Association vs. Missouri Pac. R. R. Co.,

42 Neb. 105;

and statements by a juror of what took place during the

trial of an action made after the rendition of the verdict
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and the separation of the juroi's, and not under oath, are

simply hearsay evidence, and it is not error for the trial

Court to overrule a motion for a new trial based upon affi-

davits of such statements.

Cain Bros. Co. vs. Wallace, 46 Kan. 138.

See further

Peterson vs. Skjelver, 43 Neb. 663.

Secois'd. If any liquor was consumed by any mem-

ber of the jury it was apparently after the day's work in

Court was concluded and before the final submission of

the case. It was tried during the winter season when the

climate is most rigid, and undoubtedly a little liquor used

by men accustomed thereto would probably assist in mak-

ing them somewhat comfortable while in the unnatural re-

straint which a protracted jury trial entails on the mem-

bers of the jury. Judge Story remarked, in commenting

upon the unauthorized use of newspapers by jurymen in a

criminal trial

:

"And speaking for myself, 1 must say that, con-

sidering the protracted nature of the trial, and the

necessary privations of the jury, and the importance

of keeping them when out of court from too

constant meditation upon the subject of the trial while

it was yet imperfectly before them, I do not doubt,

that the indulgence had a tendency to tranquillize

their minds, and to keep them in a state of calmness

and freedom from anxiety highly favorable and use-

ful to the prisoners themselves. Without doubt it was
a great irregularity in the officers of the Court, for

which they may be punishable, to have granted this

indulgence without the express sanction of the counsel

or of the Court. I am not aware that any such sanc-

tion was given. But it is not every irregularity of of-

ficers, which would justify a Court in setting aside
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a verdict and granting a new trial, or treating the

matter as a mis-trial. The Court must clearly see

that it is an irregularity which goes to the merits of

the trial, or justly leads to the suspicion of improper
influence, or effect, on the conduct or acts of the ju-

rors. We must take things as they are in our days.

Juries cannot now, as in former ages, be kept in cap-

ital cases upon bread and water, and shut up in a

sort of gloomy imprisonment, with nothing to occupy
their thoughts. It would probably be most disastrous

to the administration of justice, and especially to pris-

oners, to attempt, in these days, the enforcement of

such rigid severities, so repugnant to all the usual hab-

its of life. And for one, I am not satisfied that the ir-

regularity in the present case has been in the slight-

est manner prejudicial to the prisoners; but, on the

contrary, as far as the evidence leads me to any con-

clusion, I should deem it favorable to the prisoners.

The indulgence ceased the moment when the charge

was given, and the jury were then put upon their own
solemn and exclusive deliberations on the case."

U. S. vs. Gibert et al., 2 Sumn. (U. S.) 19, 83, 84.

Third. No proof is made that any juryman was so

much affected by liquor that he was thereby rendered in-

competent to properly perform his duties.

As before remarked, it does not appear that any liquor

was consumed by the members of the jury after the cause

was submitted to them for decision, and the juror (whose

name is not given) who deponent Eeckmeyer heard indi-

rectly had been under the influence of liquor, is not shown

to have been unable to do his duty as a juryman. Even if

he was absolutely drunk one evening after the adjournment

of court during the trial, ywn constat but that he slept off

his debauch during the night and was prepared in the

morning for a resumption of his day's work.
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In the criminal case of

State of Nevada vs. Jones, 7 Nev. 408,

the Chief Justice of the Supreme Court of that State re-

marked :

"The second assignment is the misconduct of one

of the jurors, defendant claiming that he became in-

toxicated while deliberating on the verdict. The mere
drinking of spirituous liquors, when not furnished

by the prevailing party, is now pretty well established

not to be such irregularity or misconduct on the part

of the jury as will vitiate a verdict. And so we have
held: Richardson vs. Jones, 1 Nev. 405. It became
necessary, therefore, for the defendant to show that

the juror drank so much as to produce intoxicating

effects upon him, thereby rendering him incapable

of considering the case with that clearness, impartial-

ity, and calm consideration which is expected of every

juror in his deliberation upon a verdict. Whether
the juror drank so much as to affect his mental facul-

ties in the least, was a question upon which there was
a decided conflict of testimony. The question of the

juror's condition was therefore one of fact, with

which this Court has nothing to do, its jurisdiction

being limited to questions of law alone. We may say,

however, that a judge at nisi prius should never hes-

itate to set aside a verdict in a criminal case, where
there is even a suspicion that any juror was in the

least affected by intoxicating liquor during the prog-

ress of the trial, or the deliberation ujjon the verdict.
'

'

Plaintiffs in error further object to the lower Court's

adverse ruling on their motion for a new trial (a) because

members of the jury separated and absented themselves

from the jury room; and, further, (b) because of newly

discovered material evidence not obtainable at the time

of the trial.

(a) Unreliable statements of a hearsay character are

again relied upon to show that jurors during the trial ab-
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sented themselves for a while from the jury room. Sun-

derhauf deposed that Juror Kirk told him: "I myself

" have been taken to my house by one of the bailiffs and

" probably stayed away fifteen minutes. I don't know as

" to any other juror staying away with a bailiff; jurors

* * went in and out, going to the water closet, and I couldn 't

** say how long any of them stayed away" (Trans, p. 204).

Read deposed that he overheard Juror Tooley tell a waiter

that

*' One night he desired to get some tobacco and that he

** asked the bailiff to take him down town for that pur-

*' pose; that said bailiff said that he couldn't take him

'' down, but finally, after Tooley 's insisting for the second

*

' or third time, bailiff agreed that if Tooley would fix his

'' face so that people could not recognize him he would

** take him down town, and did take him down town."

(Trans, p. 207.)

The observations we have just made respecting the at-

tempted showing of the use of liquor by members of the

jury are pertinent here. The evidence offered is incom-

petent and unreliable, no separation of the jury after the

final submission of the case was shown, and it is not

claimed that any juror temporarily absenting himself from

the others was thereby tampered with or that the inter-

ests of plaintiffs in error, or either of them, suf-

fered thereby. Besides, the absenting jurors. Kirk and

Toolly, were on each occasion accompanied by a bailiff;

and even if this were not so, there appears to have been no

order given by the Court to keep the jury together during

the trial and until the final submission of the case. There-
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fore Section 192 of the Alaska Code of Civil Procedure

referred to by counsel in this connection, is not here appli-

cable.

"In the absence of injury, a mere separation of

the jury in civil cases without the consent of the

Court is not per se sufficient ground for a new trial."

12 Ency. Pleading d Practice, p. 575.

Said the Court in the criminal case of State of Nevada

vs. Jones, supra, in discussing an assignment of error

based on the separation of a juror named Wilkin from

his fellows after the submission of the case:

"This assignment is founded upon an affidavit set-

ting out substantially that the juror, in company with

the officer placed in charge, left the jury room and
visited his residence some five hundred yards from
the jury room ; that whilst passing through the streets

several persons spoke to him; but there is no show-

ing whatever, that anything was said in his hearing

respecting the trial, nor that the officer in whose charge

he appears to have been was not constantly at his side.

There is, therefore, no evidence that there was an op-

portunity, or even a possibility of tampering with the

juror, unless it can be presumed that it could be done

whilst he was in the immediate presence of the officer,

a presumption totally inadmissible.

"The rule upon this head is now well settled to be

that the separation of the jury, even though unauthor-

ized by the Court, when there is no opportunity of

abuse, is not a ground for setting aside the verdict.

2 Gra. & Wat. on N. T., 502. Here the affidavits on

behalf of the prisoners warrant the conclusion that

the juror was constantly attended by the sworn officer

of the Court. Under such circumstances, no case can

be found holding that the separation is illegal. In-

deed, it can hardly be said that there is a legal separ-

ation, where one juror in charge of an officer leaves

the others, who are left either under lock and key,

or under the immediate charge of another officer. The



52

Supreme Court of New Jersey, State vs. Cucuel, 31

N. J. 257, sum up a very able discussion of this ques-

tion in tliis manner: 'From the foregoing view of

the topic discussed, it will be perceived that it was
entirely competent for the Court to authorize the jury,

or any of them, to visit their homes in the company
of one of its sworn officers. So it was equally legal

for the Court to permit, under the same supervision,

the jury or any of its members to ride or walk out for

exercise. All that the defendant can demand as a

right is that the Court should not sanction the with-

drawal of the jury, in whole or in part, during the

trial from the presence of the Court or its officers.'

There is no showing here that this separation, if it

might be so called, was not authorized by the Court.

"But if this can be called a separation, that of it-

self is not such irregularity as will vitiate a verdict.

Although so held in a few cases, the great weight of

authority is the other way ; hence, if it be shown that

there was no possibility of prejudice to the complain-

ing party resulting from such separation, it will not

warrant a reversal of the verdict. See the cases on this

point fully collated in 2 Gra. & W. on N. T., 534. It

is true, if there be the least suspicion of abuse or

tampering where there is such separation, the verdict

will be set aside. But in this case there is nothing

shown upon which to ground any such suspicion ; and

the affidavit of the juror is pointed that he had no con-

versation with any person resj^ecting the trial. Such

affidavit (s) is by the great majority of the Courts

received to rebut any suspicion of abuse or tamper-

ing, and is undoubtedlv the better rule: 2 Gra. &
W., 515.

"It may be conceded that if the party complaining

shows such separation as would afford even an oppor-

tunity of abuse, that may be sufficient to throw the

burden of showing no abuse on the other side. In this

case, we think, there was really no legal separation,

and if there were, it is shown by the State that noth-

ing prejudicial to the defendant resulted from it ; and

thus the case is brought directly within the rule of the



53

general current of decisions, which is that the verdict

will not be interfered with."

(b) No showing was made that the alleged newly dis-

covered evidence could have been produced before the trial

Court within any reasonable time. Furthermore, the pro-

posed new evidence was at its best merely cumulative of

the evidence introduced on the part of plaintiffs in er-

ror regarding the assessment work upon Claim No. 19

above discovery on Ophir Creek for the year 1899

;

Oneroid vs. Holtz, supra;

and finally the granting of a new trial for this reason was

in the discretion of the Court, which it properly refused to

exercise in the moving parties' behalf.

XXVI.

For the reasons heretofore given, it is respectfully sub-

mitted that no errors affecting the substantial rights of

plaintiffs in error were committed by the trial Court and

that the judgment and order sought to be reviewed herein

should be affirmed.

Page, McCutchen & Knight,

Gordon Hall,

Attorneys for Defendant in Error.

E. J. McCutchen,

Samuel Knight,

A. J. Daley,

Of Counsel.








